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• Many international standards are evolving – some rapidly, such as human rights-related due diligence requirements
– and are more commonly incorporated in national regulations.

• The OECD is constantly expanding its set of guidelines on due diligence for responsible business conduct (RBC),
and builds on a broad set of norms. We are often surprised at how little attention this work receives, as the OECD
guidelines detail government-backed due diligence expectations. The OECD has already produced guidance for
investors, will publish a version for commercial banks and investment banks in late October, and start working on
a third document soon afterwards (scope to be determined). The OECD guidelines go significantly beyond norm
based screening in terms of both scope and operational expectations.

• The scope of sustainability issues in the current public draft of the EU Disclosures relating to sustainable investments
and sustainability risks is practically identical to the RBC scope of the OECD. Many investors may ignore the
OECD, but lawmakers do not.

In short, it is no coincidence that the term is not value-based screening. In our view, it is essential that investors conduct 
due diligence for RBC (or extended norm-based screenings) across their portfolios if they wish to meet international due 
diligence expectations.

Olivier Jaeggi 

SELECTED NEWS ONLYSAMPLEREPORT 
FOR MORE CLICK HERE  

The ECOFACT Quarterly is a briefing on environmental and social risks 
relevant for the financial sector. This sample report includes the editorial, 
excerpts from three tables, and a limited selection of 11 news items from 
the 41 items featured in the full report. For information on subscribing to 
the ECOFACT Quarterly, go to the last page.

Editorial

Norm-based screening may not be what you think it is

Almost two years ago, I drew your attention to a widespread misconception about the role of due diligence for 
responsible business conduct in investment decisions. At the time, I noted that most investors appeared to believe that due 
diligence for responsible business conduct was just one of several potential ESG strategies, and pointed out that 
this was not the case. This misconception remains the popular view, and a similar misconception persists with regard to 
norm-based screening. 

To illustrate this, let me paraphrase a statement heard at the PRI in Person Conference held in Paris in mid-September: 
“Norm-based screenings are about values. We don’t like that. We prefer to focus on ESG risks.” The term “ESG risks” can 
be substituted by almost anything: SDGs, impact, best-in-class strategies… We come across such statements time and again. 
Putting it bluntly, many investors see norm-based screening as a slightly more sophisticated version of stone-age exclusion 
strategies, or as a Scandinavian tradition.

The general philosophy behind norm-based exclusion is about much more than institutional or national values, although 
such values can supplement screening strategies: norm-based exclusion aims to ensure compliance with relevant standards. 
“Norm” is a broad concept. What matters here is that, among other important things, norms establish acceptable and 
unacceptable standards of behavior, including rules for private transactions.

Norm-based exclusion builds on international standards that encompass such norms. Private-sector companies, including 
financial institutions, should take international standards seriously, as they provide useful, and not surprisingly, internationally 
recognized minimum standards for business conduct.

International standards are approved or adopted by governments and multinational organizations. From a risk or legal perspective, 
compliance with such norms is a baseline expectation all over the world. Norms are therefore particularly relevant in court.

The belief that norm-based screening belongs in the “value corner” also ignores the dynamics of the relevant frameworks:

https://www.ecofact.com/downloads/ECOFACT%20Quarterly%20Sample%20Report%20Issue%2024.pdf
https://www.oecd.org/investment/due-diligence-guidance-for-responsible-business-conduct.htm
http://www.oecd.org/cgfi/forum/
https://mneguidelines.oecd.org/rbc-financial-sector.htm
www.europarl.europa.eu/doceo/document/TA-8-2019-0435_EN.pdf
www.europarl.europa.eu/doceo/document/TA-8-2019-0435_EN.pdf


Offer for new 
subscribers: 
Free Risk  
Assessment

Get a free risk assessment when you 
subscribe to the ECOFACT Quarterly.

To subscribe, or for more information on the offer, please contact  
Anna Reimann at anna.reimann@ecofact.com or call +41 44 350 60 60 

*We will dedicate up to 10 hours to the assessment. There may be a waiting list.

“Useful and much-appreciated report among Swiss Re’s ESG experts.”  
Swiss Re

“Well-prepared, practical information that meets our needs in 
addressing environmental and social risks.”  
UniCredit Group

“Very well done, and extremely useful for our daily work.”  
Commerzbank
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Editorial

The UN Guiding Principles on Business and Human Rights (UNGP) stipulates that there are three categories of business 
involvement that can impact on human rights. 

A company may cause or contribute to harm to human rights through its own activities (actions or omissions) or may be 
directly linked as a result of its business relationships with other parties. 

In particular, the distinction between “contribution” and “directly linked” has recently been the subject of fierce debate.1 

It can be difficult to differentiate between the harm a company may “contribute to” and the harm that may be committed 
by a third party, which a company is “directly linked” to. Although the company might not have caused or contributed to 
the harm itself, it could have been possible as a result of business relationships. 

John Ruggie, UN Special Representative on Business & Human Rights, has proposed criteria to distinguish these two categories: 
the extent to which a business enabled, encouraged, or motivated human rights harm by another; the extent to which it 
could or should have known about such harm; the quality of any mitigating steps it has taken to address it.

Various actors have also tried to further clarify this distinction.

Why is the distinction so important? 
It is essential because each category implies different actions and responsibilities.

The legal concept of complicity, and the related court cases, add another level of complexity. Complicity means that a company 
knowingly contributed to another’s abuse of human rights (“aiding and abetting”). The concept of complicity is highly  
relevant to business and human rights. Most of the cases brought against companies have concerned alleged complicity.2 

The issue is that the concept of “contribution” strongly resembles complicity. Both are conceived as an indirect involvement 
because the company itself does not actually carry out the abuse. In fact, indirect contribution to human rights abuse can 
give rise to allegations of complicity. 

However, most national jurisdictions prohibit complicity when commissioning a crime and a number also allow for criminal 
liability when business enterprises are involved. 

An example of this is the Arab Bank lawsuit regarding the terrorist attacks in Israel. 

The families of the victims of terrorist attacks in Israel, the West Bank and the Gaza Strip filed several lawsuits in US courts 
against the Jordan-based Arab Bank. 

The lawsuits allege the bank provided financial services that allowed several Palestinian militant organizations to engage in 
harmful activities. The families claim that the bank knew, or should have known, its accounts were being used to pay the 
families of suicide bombers. 

In 2014, the jury found the bank liable for knowingly providing assistance to the Palestinian militant group: Hamas. 
Consequently, this meant they were complicit in the terrorist attacks that took place between 2001 and 2004. However, 
Arab Bank reached a confidential settlement with the US claimants ahead of the trial.

The concept of legal complicity is complex and depends on the jurisdiction and on whether the case is civil or criminal. 

It is probably no coincidence that the term contribution, instead of complicity, is used in Principle 13 of the UNGP. But we 
should keep in mind that the commentary on Principle 17 of the UNGP emphasizes that the human rights due diligence 
process should uncover risks of non-legal as well as legal complicity. 

We are currently working on these issues and we welcome any requests for further information. Just get in touch and we’ll 
be happy to help.

Simone Hutter and Gabriel Webber Ziero

Corporate Complicity

References:

1 See, most recently, the second discussion paper released by the Thun Group in January 2017 that has sparked a number of critiques  
 (https://business-humanrights.org/en/thun-group-of-banks-releases-new-discussion-paper-on-implications-of-un-guiding-principles-for-corporate-investment-banks).

2 See already in 2008: https://business-humanrights.org/sites/default/files/reports-and-materials/Ruggie-companion-report-15-May-2008.pdf, p. 9
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International standards
Updates on cross-sector environmental and social standards which might be relevant as a benchmark for risk assessments. 
Scope: key developments related to the most important international environmental and social standards.

OECD incorporating industry feedback into Due Diligence Guidance

By the end of 2017, the Organisation for Economic Co-operation and Development (OECD) will release a final version of the 
“Due Diligence Guidance for Responsible Business Conduct”. It reflects the information gathered during public consultations 
and is intended to be applicable to all economic sectors. The paper is designed to act as “practical support” and explain the 
OECD Guidelines for Multinational Enterprises in a plain language. It’s made up of two documents: the Guidance itself and 
a companion of useful tips and good practice. By conducting and documenting due diligence on operations, supply chains 
and business relationships, companies can “identify, prevent or mitigate and account for how actual and potential adverse 
impacts are addressed”. February 9, 2017. 

Why we think it matters: The Due Diligence Guidance for Responsible Business Conduct will likely be used as parameter 
guidance for future sector specific guidance. The most recent guidance published by the OECD was released in February 2017 
and concerns supply chains in the garment and footwear sector.

Read more

Coming soon:  Expected by:

World Bank: Revised Social and Environmental Safeguards Third (likely final) draft available

World Bank Group Environmental, Health, and Safety Guidelines Revision ongoing

 Revised guidelines on vegetable oil production and 
 processing, offshore oil and gas development,  
 petroleum refining, wind energy, perennial crop 
 production, ports, harbors and terminals available

OECD Due Diligence Guidance for Responsible Supply Chains Released in February 2017 
in the Garment and Footwear Sector

OECD Due Diligence Guidance for Responsible Business Conduct End of 2017 
 Draft guidance available
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High-risk sectors

 Risk factor

Five African countries set fuel 
import standards

With support from UNEP, Nigeria, Benin, 
Togo, Ghana, and the Ivory Coast have 
moved to ban the import of fuel with 
sulphur content exceeding 50 parts per 
million (ppm). The permitted levels of 
sulphur in imported diesel will fall 3,000 
ppm in some of the countries. Although 
technically legal, cheap ‘dirty fuel’ has 
been shipped from Dutch ports that would 
be prohibited for use in the EU – the 
maximum level in Europe has been 10 ppm 
since 2009. Diesel emission standards 
will assist African countries to address air 
pollution and the health and safety of the 
population and environment. The initiative 
also involves upgrading existing national 
refineries to produce fuel to these standards 
by 2020. December 6, 2016.

 Risk factor

Subsidies for fossil fuel production 
should be removed to help reduce 
climate change

The working paper “Zombie Energy:  
Climate benefits of ending subsidies to 
fossil fuel production” discusses how 
fossil fuels deposits would no longer be 
profitable if the subsidies were removed. 
The International Institute for Sustainable 
Development has used new modelling 
to include the estimated amount of 
coal, oil and gas that would become 
uneconomical to produce with the removal 
of the subsidies – along with the green-
house gas emission reductions it would 
lead to. February 14, 2017.

Why we think it matters: In May 2016, 
the G7 nations set a deadline for ending 
most fossil fuel subsidies, stating that 
support for coal, oil, and gas should end by 
2025. However, investors and insurers have 
called on the G20 countries to phase out 
fossil fuel subsidies as early as 2020, with 
aims to reduce climate risk and accelerate 
investment in green alternatives.

… while the EU establishes due  
diligence requirements

Alongside this, the EU has agreed to 
legislation that by 2021 importers of tin, 
tungsten, tantalum, gold and their ores 
must conduct due diligence investigations 
on their supply chain – including smelt-
ers and refiners. The move is intended to 
prevent the mineral trade from financing 
armed conflict. Human rights groups have 
commented that by excluding the import of 
finished products containing the minerals 
– as well as providing exemptions for many 
companies – the agreement is “half-hearted” 
and neglectful of other minerals of concern 
(such as cobalt). February 3, 2016.

Why we think it matters: Many US-based 
companies have announced they will 
continue to apply due diligence on conflict 
minerals, also stating that they will consult 
the OECD Due Diligence Guidance for  
Responsible Supply Chains of Minerals from 
Conflict-Affected and High-Risk Areas.

 Regulation

US making moves to weaken 
legislation on conflict minerals... 

On January 31, 2017, Michael Piwowar – the 
US Securities and Exchange Commission 
Chair – issued a statement explaining that 
he has directed his department to reconsider 
compliance and if “additional relief” from 
requirements is needed for companies. This 
is in light of ongoing litigation concerning 
the Conflict Minerals Rule’s violation of the 
First Amendment. Piwowar’s suggestion 
that the Rule “undermines US national 
security interests” could lead to legal 
justification for a two-year halt to and/or 
a full repeal of the Conflict Minerals Rule – 
a disclosure rule set in the 2010 Dodd-Frank 
law. This stipulates that manufacturers 
must reveal to investors if minerals used 
in their products were sourced from the 
Democratic Republic of Congo.  
January 31, 2017.

 Risk factor

Child labor and impoverished farmers 
are widespread in Madagascar’s 
vanilla industry

A recent report has shown that retailers 
and exporters are exploiting already poor 
Madagascar farmers and ignoring child 
labor. Danwatch, a research and media 
center, has found these businesses are 
also profiting from the USD 192 million 
trade in Madagascan vanilla – about 80% 
of the spice sold on the global market is 
from Madagascar. The executive director of 
Danwatch says the investigation highlighted 
that there is not sufficient traceability and 
transparency in supply chains. He said: 
“Several of the importers and retailers [we] 
have spoken with are not able to say which 
specific farms their vanilla comes from, 
and whether there is vanilla in their supply 
chain that has been produced by children”. 
December 8, 2016.

 Risk factor

Report ordered by US Congress finds 
fracking contaminates drinking water

The US Environmental Protection Agency 
(EPA) has released the final version of the 
report: “Hydraulic Fracturing for Oil and 
Gas: Impacts from the Hydraulic Fracturing 
Water Cycle on Drinking Water Resources”. 
The EPA has found that when certain  
geological conditions are coupled with  
certain management practices, groundwater 
resources can become contaminated with 
the oil and gas extraction chemicals. This 
includes during the injection, discharge, 
storage, and clean-up of fracking fluids. 
Despite being able to identify factors that 
contribute to frequency or severity of impacts 
to water, the EPA cites data gaps and 
uncertainties in preventing the ability to 
“calculate or estimate the national frequency 
of impacts”. December 13, 2016.

Read more (1)

Read more 

Read more 

Read more (1) 

Read more (1) 

Read more (3) 

Read more (5) 

Read more (2)

The study

The report

Read more (2) 

Read more (2) 

Read more (4) 
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International standards
Updates on cross-sector environmental and social standards which might be relevant as a benchmark for risk assessments. 
Scope: key developments related to the most important international environmental and social standards.

New global convention on workplace violence and harassment

The International Labour Organization (ILO), the global body responsible for drawing up and overseeing international labor standards, 
has adopted a new Convention and Recommendation on Violence and Harassment at Work. At the 108th session of the International 
Labour Conference (ILC), the ILO stated that everyone – regardless of gender or employment status – has the right to be free from 
violence and harassment in all work-related activities. The new international standard defines violence and harassment as behavior, 
practices or threats “that aim at, result in, or are likely to result in physical, psychological, sexual or economic harm.” The legally 
binding Convention, which calls on governments to adopt a zero-tolerance policy towards workplace violence and harassment, will 
enter into force twelve months after at least two member states have ratified it. June 21, 2019

Coming soon:  Expected by:

Equator Principles (EP): Targeted review Draft EP4 available 
 Late 2019: Finalization and launch

Read more (1) Read more (2) Read more (3)

SELECTED NEWS ONLYSAMPLE REPORT 
FOR MORE CLICK HERE   

High-risk sectors
Developments relevant to six specific high-risk sectors, such as news on risk factors and trends, the relevant regulations, and best practices.  
The table below contains an update on controversies, and comments on the corresponding reputational risk for financial institutions.

Information based on RepRisk data

RepRisk runs the most comprehensive database 
on environmental, social and governance (ESG) 
risk. RepRisk systematically collects and analyzes 
negative incidents, criticism, and controversies 
about companies and projects worldwide, and 
offers information on activities related to human 
rights violations, breaches of labor standards, 
corruption, environmental damage, and violations 
of international standards. www.reprisk.com

Level of controversies
# of RepRisk risk incidents per quarter 
and trend of the last three months†

FI exposure
Share of news 
criticizing 
banks and /
or insurers

ECOFACT summary ECOFACT 
risk rating

C9%
267%

35%

-25%

16%

67%

D

D

Analysis based on RepRisk data, combined with insights gained in ECOFACT’s consulting practice

The grades take into consideration the degree of reputational risk to financial institutions that is associated 
with investments in the subsectors mentioned. An “A“ indicates that transactions related to this topic present 
comparably low reputational risk, while an “E“ indicates high reputational risks.

Deforestation, loss of biodiversity, excessive pesticide use, genetically modified crops, negative effects on the livelihoods of 
local communities, violations of indigenous peoples’ rights, land-grabbing, and child labor are some of the issues with which 
large monocultures of such commodities as tea, cocoa, rubber, soy, sugar, and other biofuels are often associated. Projects 
not complying with best sustainability practices may expose FIs involved with monocultures to high reputational risks.

Many FIs have policies stating that they do not offer financial services to manufacturers of cluster munitions. FIs that do 
not have such policies or fail to implement them thoroughly are subject to major reputational risks. Regulations banning 
investments in cluster munitions manufacturers have been implemented in some countries and are being discussed in others.

The palm oil sector is associated with issues such as deforestation, threats to endangered species, and poor working conditions. 
While, “No Deforestation, Peat, Exploitation” (NDPE) commitments by RSPO members have been criticized for a lack of 
on-the-ground-verification, FIs are urged to request NDPE commitments from their clients and monitor compliance. FIs lacking 
stringent palm oil policies or involved with companies that do not adhere to best practices face considerable reputational risks.

†The green / red arrows mean that the number of RepRisk risk incidents has fallen or risen by more than three risk incidents in the last three months, whereas the orange arrow means that the change in the 
number of RepRisk risk incidents in the last three months has been smaller than three. *Indicates a change in the ECOFACT risk rating compared to the previous quarter.
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www.reprisk.com
https://www.business-humanrights.org/en/ilo-adopts-new-convention-on-violence-and-harassment-in-the-world-of-work?utm_source=Business+%26+Human+Rights+Resource+Centre+Updates&utm_campaign=4a6e608acf-EMAIL_CAMPAIGN_2019_06_24_01_50&utm_medium=email&utm_term=0_c0049647eb-4a6e608acf-182032089&mc_cid=4a6e608acf&mc_eid=cacf8526f8
https://www.ilo.org/ilc/ILCSessions/108/media-centre/news/WCMS_711321/lang--en/index.htm?fbclid=IwAR0iiXfCKq94L8F0uoFrTsrP2bayzcJqqvKWUbrx-m_t5I6EmGmLZOJkq-c
https://www.business-humanrights.org/sites/default/files/documents/ILC%20gender%20.pdf


5

 
 

 
 

 
 

 
 

 
SE

PT
EM

BE
R 

20
19

IS
SU

E 
30

Ed
it

o
ri

al
In

te
rn

at
io

n
al

 s
ta

n
d

ar
d

s
B

u
si

n
es

s 
ca

se
Pe

er
 a

p
p

ro
ac

h
N

ew
 t

o
o

ls
 &

 d
at

ab
as

es
A

b
o

u
t

Su
b

sc
ri

b
e

H
ig

h
-r

is
k 

se
ct

o
rs

High-risk sectors

 Risk factor 

First complaint filed against a bank 
for contributing to harm done by its 
palm oil clients

A group of NGOs has filed a complaint 
against ING Group with the Dutch National 
Contact Point (NCP) based on allegations 
that it has breached the Organisation for 
Economic Co-operation and Development 
(OECD) Guidelines in its business relationships 
with three palm oil clients – Bolloré Group 
/ Socfin Group S.A., Noble Group Ltd., 
and Wilmar International Ltd. – or their 
subsidiaries. It is allegedly the first such 
complaint brought by NGOs against a bank 
for this reason. The plaintiffs are arguing 
that despite the foreseeably harmful impact 
of these companies’ operations, ING Group 
has continued to issue significant loans to 
these companies and failed to take mitigative 
measures, thus becoming a contributor to 
human rights, labor, and environmental 
abuses. The NGOs have called for the bank 
to divest from these companies as well as 
the palm oil sector. In its posted response, 
ING Group has pointed out that an IUCN 
Task Force stated that a ban on palm oil 
would only lead to other, more resource- 
intensive crops taking its place, that the 
bank has taken no new palm oil clients 
since September 2018, and is committed to 
actively engaging with the ones it already 
has. July 5, 2019.

Read more (1)

ING respoonse

Read more (2)

 Risk factor

IIGGC outlines climate contribution 
expectations for construction materials 
and cement producers 

Together with the Global Investor Coalition 
on Climate Change, the Institutional Investors 
Group on Climate Change (IIGCC) has issued 
a report for producers of construction 
materials outlining its expectations of the 
sector’s climate strategy. Investor Expectations 
of Companies in the Construction Materials 
Sector examines the exposure to “significant 
transition and physical risk” that climate 
change places on the industry. It also presents 
actionable steps investors expect in order to 
mitigate risk, lower emissions, and transition 
to a low-carbon economy. The IIGCC has 
also specifically called out the cement 
industry for its high emissions – which 
account for seven percent of all man-made 
carbon emissions worldwide. July 22, 2019.

Read more (1)

Report

Read more (2)

 Risk factor

Shipping industry may not meet 
climate targets, but if the world does, 

demand for vessels could decrease by 
a third

In A Sea Change, its first report on the 
shipping sector, CDP ranks the 18 largest 
shipping companies in terms of their prepa-
ration for the transition to a low-carbon 
economy. The 17 key findings include the 
observation that large shipping companies 
are not investing in new technology to 
reduce or eliminate emissions. This could 
translate into the sector not meeting the 
target of a 50-percent reduction by 2050. 
Even though shipping companies are facing 
growing pressure from their customers as 
they seek to decrease emissions in their 
supply chains, insufficient innovation and 
investment in alternative fuels and new 
types of vessels is impeding real change. 
If the world does manage to meet the 
2050 Paris Agreement targets, demand 
for vessels would decrease by one-third 
due to an assumed lower demand for 
fossil fuel and coal transportation. If this 
transpires, “implications are pretty bleak,” 
as a global swing to clean energy would 
result in large amounts of capital being 
“wipe[d] out.” Investors are advised to 
put their money in efficient ships and think 
about divesting from fossil fuel carriers. 
July 18, 2019.

Read more (1)

CDP report summary

Read more (2)

SELECTED NEWS ONLYSAMPLE REPORT 
FOR MORE CLICK HERE   

Risks that may become material in the near future or are relevant when looking into a company’s business model, but are not yet 
considered as highly significant risks from a financial institution’s reputational risk perspective, or are not related to a high-risk sector.

Emerging risks

World Bank flags a water crisis

We face an invisible water quality crisis that will cause economic growth in polluted countries to drop by one-third, posing a direct 
threat to human and environmental health, warns the World Bank. Its report, entitled Quality Unknown: The Invisible Water Crisis, 
shows that a combination of bacteria, salinity, sewage, nitrates, as well as plastics and other chemicals is sucking oxygen from water 
and poisoning vital water supplies for people and ecosystems alike. To highlight these concerns, the Bank has assembled the world’s 
largest database on water quality, which accesses its information via monitoring stations, remote sensing technology, and machine 
learning. August 20, 2019.

Water

  Read more (1)   Read more (2)   The report
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https://www.ing.com/Newsroom/All-news/ING-reaction-to-NCP-notification-on-palm-oil.htm
https://complaints.oecdwatch.org/cases/Case_543
https://www.business-humanrights.org/en/ngos-file-oecd-complaint-against-dutch-bank-ing-for-financing-alleged-palm-oil-abuses-incl-company-comments
https://www.iigcc.org/news/investors-call-on-cement-companies-to-address-business-critical-contribution-to-climate-change/
https://www.iigcc.org/resource/construction-materials/
https://www.iigcc.org/download/investor-expectations-of-construction-materials-sector/?wpdmdl=2213&masterkey=5d34c67e2b551
https://www.euractiv.com/section/shipping/news/shipping-heavyweights-at-risk-of-missing-climate-targets/
https://6fefcbb86e61af1b2fc4-c70d8ead6ced550b4d987d7c03fcdd1d.ssl.cf3.rackcdn.com/cms/reports/documents/000/004/612/original/CDP_Shipping_2019_Exec-summary_final.pdf?1561390541
https://www.euractiv.com/section/shipping/news/oil-tanker-investments-at-risk-from-climate-action-report-says/
https://www.worldbank.org/en/news/press-release/2019/08/20/worsening-water-quality-reducing-economic-growth-by-a-third-in-some-countries
https://www.worldbank.org/en/news/feature/2019/08/20/quality-unknown
https://openknowledge.worldbank.org/bitstream/handle/10986/32245/9781464814594.pdf?sequence=3&isAllowed=y
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Climate change litigation is increasingly targeting governments and companies 

In Global trends in climate change litigation: 2019 snapshot, the Grantham Research Institute on Climate Change and the Environ-
ment and the Centre for Climate Change Economics and Policy report that climate change litigation cases are increasing in number 
and geographical spread. Lawsuits have been filed in countries such as India, Pakistan, Columbia, and Indonesia, expanding beyond 
Australia, the United States, EU countries, and Canada. Cases are either “pro” climate action and brought forward by individuals, 
NGOS, or corporations against governments, or classified as “hindering,” filed by companies and organizations seeking to contest 
environmental regulation. Governments are the defendants in 80 percent of all cases. Human rights-based arguments were noted in 
several important cases, signaling this approach’s probable integration into future cases. Fossil fuel and cement companies are more 
often targets due to their greenhouse gas emissions. In terms of investor involvement, companies such as Shell (sued for failing to 
incorporate climate risk in its investments), and ExxonMobil (sued for misleading investors about climate change risks to assets) have 
been targeted. Lawsuits claiming insufficient disclosure of climate risks to shareholders have also been filed. July 4, 2019.

Climate change

  Read more   Report
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Improved environmental, social, and governance disclosure reduces legal risk

Businesses are increasingly disclosing their ESG practices. Whether of their own accord or under external pressure, according to a recent 
research study, Managing Legal Risks From ESG Disclosures, issuers are publishing their ESG commitments through lodgments with the US 
Securities and Exchange Commission (SEC), web pages, printed materials, presentations to investors, and otherwise. Current disclosures to 
the SEC are voluntary, creating goodwill with customers, investors, and the public, particularly when the issuer can demonstrate a positive 
influence in community and industry. Issuers may nevertheless be liable under US securities case law if a disclosure is false or misleading. In 
order to minimize litigation risks, issuers must consider who owns a specific ESG disclosure and improve disclosures via ongoing company 
auditing. This involves using appropriate language or approximations, hedging or disclaiming where possible, identifying context, as well 
as accounting for any associated insurance or liability. August 12, 2019.

  Read more

Information that underlines the business case for environmental and social risk management in financial institutions.

Business case
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Peer approach
New sector and issue policies that financial institutions have recently adopted. The table below gives an overview of the number 
of sector and issue policies produced by financial institutions.

Chubb’s coal ban leads the way for major US insurers 

Chubb has announced that it will no longer create new debt or equity for new coal-fired power plants. Nor will it sell new policies to 
companies that generate more than 30 percent of their revenues from thermal coal mining. While US-based insurers have so far resisted 
the current European drive to stop backing coal-based power plants and mines due to their environmental impact, Chubb’s decision 
pioneers a more environmentally conscious approach. Key provisions of Chubb’s future policy on coal cover new coal plant construction 
and operation, coal mining, utilities, and investments. July 1, 2019.

  Read more (1)   Read more (2)
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http://www.lse.ac.uk/GranthamInstitute/publication/global-trends-in-climate-change-litigation-2019-snapshot/
https://biotech.law.lsu.edu/blog/Global-trends-in-climate-2019.pdf
https://corpgov.law.harvard.edu/2019/08/12/managing-legal-risks-from-esg-disclosures/
https://www.ft.com/content/d3fede84-99c7-11e9-9573-ee5cbb98ed36
http://news.chubb.com/2019-07-01-Chubb-Announces-New-Policy-on-Coal-Underwriting-and-Investment
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Banks to factor carbon emissions into maritime investments

Key shipping banks will henceforth factor climate considerations into their lending plans in order to help cut carbon emissions in 
the maritime shipping industries. Banks involved in the historic Poseidon Principles initiative representing USD 100 billion in maritime 
industry values include Citigroup, Société Générale, ING, DNB, and Crédit Agricole CIB. The new maritime sustainability framework 
measures carbon use with related finance portfolios. This establishes a benchmark to test whether lending portfolios are aligned 
with the UN International Maritime Organisation’s 2050 climate target to reduce the global carbon footprint by 50 percent. Bankers will 
now be more selective about which ships to include in a given portfolio. Global shipping currently accounts for 2.2 percent of combined 
carbon dioxide emissions. June 18, 2019.

Bank of America will no longer fund private prisons and detention centers

Keen to distance itself from a sector marked by protests over the Trump administration’s immigration policies, Bank of America Corp. 
has stated that it will no longer finance private prisons and detention centers. Earlier this year, industry peers JPMorgan Chase & Co. and 
Wells Fargo & Co. made similar commitments to stop investing in private prison companies. This decision accompanies the recent rise 
in activism against private prison funding amid concerns over reported detention conditions and tighter immigration policies under US 
President Donald Trump. S&P Global Ratings estimates that in 2018 alone, private detention centers accounted for nearly 70 percent of 
all persons incarcerated by US Immigration and Customs Enforcement. June 26, 2019.

  Read more (1)

  Read more (1)

  Read more (2)

  Read more (2)

  The principles
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Sector and issue policies adopted by insurers

(A) indicates the number of insurers among the 9 Systematically Important Insurers which have adopted a policy, guideline, or 
commitment addressing the corresponding sector or issue for their investments. (B) indicates the number of insurers which have 
adopted a policy, guideline, or commitment addressing the corresponding sector or issue in underwriting. Only the sectors or 
issues covered by policies are included in the table.

This table includes the 9 global systemically important insurers (G-SIIs) according to the Financial Stability Board: Aegon N.V., Allianz SE, American International Group, Inc., 
Aviva plc, Axa S.A., MetLife, Inc., Ping An Insurance (Group) Company of China, Ltd., Prudential Financial, Inc., Prudential plc. Source: fsb.org

  Sector policies   Issue policiesA AB B

Agriculture 2 1 
 Palm oil 2 1

Tobacco 3 2

Climate change 6 4

Agricultural commodities 2 1

Human rights 5 5
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Sector and issue policies adopted by banks

(C) indicates the number of banks among the 30 Systematically Important Financial Institutions which have adopted a policy, 
guideline, or commitment addressing the corresponding sector or issue and disclose its content. (D) indicates the number of 
banks which disclose that they have adopted a policy, guideline, or commitment, but do not disclose the corresponding content.   

  Sector policies   Issue policies DD CC

Agriculture (general) 8 5 
 Biofuels 3 2 
 Palm oil 17 2 
 

Biodiversity  1 3

UNESCO World Heritage Sites 18 1

Human rights 19 3

This table includes the 30 Systematically Important Financial Institutions (SIFIs) according to the Financial Stability Board: Agricultural Bank of China, Bank of 
America, Bank of China, Bank of New York Mellon, Barclays, BNP Paribas, China Construction Bank, Citigroup, Credit Suisse, Deutsche Bank, Goldman Sachs, 
Groupe Crédit Agricole, HSBC, Industrial and Commercial Bank of China Limited, ING Bank, JP Morgan Chase, Mitsubishi UFJ FG, Mizuho FG, Morgan Stanley, 
Nordea, Royal Bank of Canada, Royal Bank of Scotland, Santander, Société Générale, Standard Chartered, State Street, Sumitomo Mitsui FG, UBS, Unicredit 
Group, Wells Fargo. Source: fsb.org

https://www.reuters.com/article/us-shipping-environment-banks/banks-to-include-co2-emission-measures-in-shipping-loan-decisions-idUSKCN1TI2W4?
https://www.poseidonprinciples.org/news/citi-societe-generale-dnb-and-other-leading-international-banks-promote-greener-global-shipping-through-new-principles/
https://www.poseidonprinciples.org/principles/
https://www.reuters.com/article/usa-immigration/bank-of-america-to-stop-financing-operators-of-private-prisons-detention-centers-idUSL2N23X1JL
https://www.forbes.com/sites/morgansimon/2019/06/26/bank-of-america-wayfair-join-those-saying-no-to-profiting-from-family-detention/#36a838135620
http://www.fsb.org/wp-content/uploads/2016-list-of-global-systemically-important-insurers-G-SIIs.pdf
http://www.fsb.org/2017/11/2017-list-of-global-systemically-important-banks-g-sibs/
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ECOFACT has just launched a new research product that will provide financial institutions with a coordinated analysis of ESG 
policies based on a neutral, sound, and transparent methodology. Scope and methodology will be informed by the needs of the 
participating institutions. The research will combine AI technologies with analysis by ECOFACT experts. The output will include:

• High-level summaries that provide a bird’s-eye view of policies addressing controversial sectors and issues 
 (incl. qualitative and quantitative data);

• Granular tables that include details such as original wording and an assessment thereof (files that enable you 
 to easily sort and filter information to generate tailored reports), as well as links to all underlying sources and 
 documents.

To learn more about this new product, contact us at info@ecofact.com or +41 44 350 60 60.

ECOFACT News

Checklist published to help companies respect indigenous peoples’ rights

Developed under the Indigenous Navigator initiative, the Danish Institute of Human Rights published Respecting the Rights of 
Indigenous Peoples: A Due Diligence Checklist for Companies. It offers operational guidance by aligning the recommendations of the 
United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) and International Labour Organization (ILO) Convention No. 
169. The checklist focuses on assessing human rights impact (real and anticipated) as well as monitoring and remedying such  
impact, and is structured in four steps: (1) screening; (2) impact assessment; (3) consultation; and (4) implementation and monitoring. The 
initiative also offers several online tools, resources, and indicators to monitor indigenous peoples’ rights in greater detail. June 28, 2019.

  Read more   Checklist   Tools

New tools and databases

This section presents new tools and databases that can help to identify or manage environmental and social risks.
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Green investment guide to help tackle climate change: an EU pathway

In a push to generate more investment funds for green businesses, the European Commission (EC) has published updated guidelines 
for “environmentally friendly” investment status ratings. To cut emissions by 2030, many sectors, such as manufacturing or energy, 
will require annual investments of EUR 180 billion. To achieve zero emissions by 2050 will require an even greater cash flow. 
Central to the Commission’s 414-page report is its effort to create new investments, repurpose existing funds, and achieve 
overall emissions targets. Many investors want to back sustainable businesses to help stop climate change. Judging business 
activities appropriate for fighting climate change has been a challenge. The EC’s report therefore provides a formula to help 
determine whether an investment is green or not. Separate guidelines are available on what amounts to a “green” bond, as well 
as climate-related benchmarks for company reporting. June 18, 2019.

ECOFACT Policy Outlook users can find additional information on the EU sustainability taxonomy here. Policy Outlook, 
a monitoring and implementation package, covers regulatory change pertaining to ESG and corporate responsibility issues. 
Click here for further information.

  Read more (1)   Read more (2)
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https://www.humanrights.dk/publications/respecting-rights-indigenous-peoples-due-diligence-checklist-companies
https://www.humanrights.dk/sites/humanrights.dk/files/media/dokumenter/udgivelser/hrb_2019/dihr_-_respecting_the_rights_of_indigenous_peoples_-_a_due_diligence_checklist_for_companies.pdf
http://nav.indigenousnavigator.com/index.php/en/tools
http://news.trust.org/item/20190618113000-zbekn/
https://ec.europa.eu/info/publications/non-financial-reporting-guidelines_en#climate
http://
https://www.ecofact.com/policyoutlook
https://tools.ecofact.com/polo/search/details/209/
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This briefing is tailored to the needs of individuals and teams in charge of assessing and controlling environmental and social risks 
in corporate banking, investment banking, and commercial insurance. It aims to provide an update on risks, standards, tools, and 
best practices that are relevant primarily from a reputational risk perspective.

The content is organized into four levels: each item of information is headed by a title which allows the reader to digest the report 
in less than five minutes. Subsequently, a brief abstract summarizes the key facts. Additionally, if appropriate, a short comment 
illustrates why this information might matter and, finally, a link to the original source allows the reader to drill down further into 
the subject.

Our research process consists of four steps: firstly, ECOFACT collects information from international newspapers and specialized 
periodicals. Secondly, the websites of the most relevant NGOs, international organizations, private and academic research centers, 
environmental and sustainability think-tanks, and government agencies are visited regularly. Thirdly, specialized newsletters to which 
we subscribe are screened, and finally, organizations in charge of international environmental and social standards are contacted.

Selection criteria for the content of the briefing: a) information on environmental and social risks that b) was published (in most 
cases) over the past quarter, and c) is relevant from the reputational risk perspective of a financial institution. The scope covers the 
ten principles of the UN Global Compact.

About ECOFACT  

ECOFACT has addressed the risks and opportunities that environmental, social and governance issues present to the financial sector 
since 1998. We work primarily for banks, insurers, institutional investors, and international standard-setters.

We help our clients to improve their understanding of credit, reputational, compliance and liability risks in the context of sustainability, 
ESG and responsible business conduct.

Due Diligence

We assist our clients in designing processes and conducting due diligence:

We provide solutions for issue monitoring, policy development, portfolio screening, individual risk assessment, and engagement services.

Research Products

In addition to the ECOFACT Quarterly, ECOFACT also produces the Policy Outlook. The Policy Outlook covers regulatory change 
pertaining to ESG and corporate responsibility issues. It a monitoring and implementation package that consists of an online tool 
and provides access to a network of peers. 

Knowledge Sharing

ECOFACT hosts three events that facilitate knowledge sharing among peers and experts:

• The Policy Outlook Conference gives you the chance to join peers and experts from the fields of public policy, legal & compliance, 
 corporate responsibility and sustainability in exploring how financial firms are addressing corporate responsibility regulations.

• The Environmental and Social Risk (ESR) Roundtable provides an opportunity for peers to discuss the challenges that arise 
 as environmental and social issues are further integrated into financial institutions’ business with corporate clients.

• The Reputational Risk Management (RRM) Roundtable is a platform for dialog and knowledge sharing on common and 
 best practices in reputational risk management in the financial sector.

ECOFACT is a signatory to the United Nations Global Compact and the Principles for Responsible Investment, and a member of 
Swiss Sustainable Finance.

  Read more

SELECTED NEWS ONLYSAMPLE REPORT 
FOR MORE CLICK HERE   

http://www.unglobalcompact.org/
https://ecofact.com/policyoutlook
http://www.sustainablefinance.ch/en/home.html
https://www.unpri.org/


10

 
 

 
 

 
 

 
 

 
SE

PT
EM

BE
R 

20
19

IS
SU

E 
30

Subscribe

Ed
it

o
ri

al
In

te
rn

at
io

n
al

 s
ta

n
d

ar
d

s
H

ig
h

-r
is

k 
se

ct
o

rs
B

u
si

n
es

s 
ca

se
Pe

er
 a

p
p

ro
ac

h
N

ew
 t

o
o

ls
 &

 d
at

ab
as

es
A

b
o

u
t

Su
b

sc
ri

b
e

Em
er

g
in

g
 r

is
ks

For a subscription 
Fax this page to +41 44 350 6020, or e-mail your contact details to contact@ecofact.com.

You will receive the invoice as a pdf file by e-mail. Please let us know if you need a signed hardcopy. 

We also accept credit cards.

* As a contribution to sustainable banking practices in emerging markets, ECOFACT offers reduced rates to organizations headquartered 
in countries classified by the World Bank as upper-middle-income economies (CHF 800), or as lower-middle-income or low-income 
economies (CHF 200).

Issues may be shared with the environmental and social risk experts working within your organization (a maximum 
of approximately 20 persons). To share the report with a larger group of recipients, please contact us for a group subscription:

contact@ecofact.com or call +41 44 350 6060.

ECOFACT Quarterly 
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Please sign me up for a one-year subscription to the ECOFACT Quarterly 
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